Doris Beaver’s

EYE ON GILPIN COUNTY . . .




December 7, 2009
Brannan Lawsuit continues.  On November 21, 2008, a Motion to Intervene as a Defendant as to Plaintiff’s First and Fourth Claims for Relief (the Motion) was filed by the attorney for Shack West, LLC, “the owner of 260 acres of real property immediately adjacent to and abutting the Subject Property along the northwest border.”  


Paragraphs 3 and 4 (verbatim) of the Motion are included for their historical significance:  

3. Estella B. Leopold Ph.D., is the principal member manager of Shack West, LLC, and prior to the formation of Shack West, LLC, she has owned, managed and protected her land for over 40 years.  

4. Dr. Leopold’s land lies in Cottonwood Gulch and consists of open space, streams, forested land, meadows, rock outcrops and natural and relative natural habitat for elk, deer, bears, mountain lions, eagles (its resident golden eagle in particular) and other raptors, other species of birds and numerous other types of wildlife and ecosystems, all of which has significant public benefit to the people of Gilpin County and the State of Colorado.  In addition, Dr. Leopold has preserved the homesteader’s cabin on her land, which she calls Shack West, as it was at the time of the first settlement in the early 1900s.  All of her property is now under a protective conservation easement.

Dr. Leopold’s property is zoned Forestry under Gilpin County Zoning Regulations, as is the property proposed for the open pit rock quarry.  The proposed quarry property is adjacent to property zoned residential.  

According to the Motion, Shack West, LLC, was present at both public hearings for the Gilpin County Planning Commission and the Gilpin County Board of County Commissioners, and testified in opposition to the proposed quarry at both.  

Shack West, LLC, points to the requirements of the Gilpin County Zoning Regulation for Brannan to obtain a use by special review:   The MMRR Quarry must be in harmony with the character of the surrounding neighborhood and promote the health, safety and welfare of Gilpin County.  

Shack West, LLC, also identifies the 1999 intergovernmental agreement between Gilpin County, the City of Black Hawk and Central City, referring to it as a “mutually binding and enforceable comprehensive development plan contemplated by Section 29-20-105(2) C.R.S. (the ‘IGA’),”  stating the quarry applicant had the additional requirement to establish that the MMRR Quarry was consistent with the Gilpin County Master Plan.  

Shack West, LLC, cites three principles from the Gilpin County Master Plan as applicable to the MMRR Quarry proposal:  

· The unique, fragile rural and mountain character of the County will be recognized, preserved and enhanced;

· The County will encourage a stable and broad economic base in order to provide employment for residents, an adequate tax base and basic services; and

· The impact of new development on existing activities, neighborhood and resources will be minimized.  

Shack West, LLC, also makes these points and raises certain questions:  
· The Gilpin County Zoning Regulations, the Gilpin County Master Plan and the IGA confer benefits on Gilpin county property owners and upon Shack West, LLC in particular as they relate to the Plaintiff’s application for a Special Review Use Permit;

· Whether the Plaintiff’s land use request complies with and is in harmony with the character of the surrounding neighborhood, of which Shack West, LLC’s property forms a part, is an issue of direct significance in this action; and

· Whether the Plaintiff’s land use request recognizes, respects, preserves and enhances the unique, fragile, rural and mountain character of the County, of which Shack West, LLC’s property forms a part, is an issue of direct significance in this action.  

Case law is provided by counsel for Shack West, LLC, Roosevelt v. Beau Monde Co., (citation omitted by writer), wherein the Colorado Supreme Court held that “property owners owning property immediately adjacent to and abutting property subject to action under C.R.C.P. 106(a) review will be directly and materially affected by the outcome of the litigation and thus are entitled to intervention and representation by counsel of their own choosing.”  

As the City of Black Hawk cited, Shack West, LLC claims entitlement to permissive intervention pursuant to C.R.C.P. 24(b) under the premise its defenses in the lawsuit “share common questions of law and fact with the defenses offered by other Defendants.”  

Counsel for Brannan Sand and Gravel and counsel for the Wolf Parties objected to Shack West LLC’s Motion to Intervene.  Nevertheless, on March 31, 2009, the Court granted Shack West, LLC’s Motion.  

Next week, more of the legal “wrangling” that took place between November 21, 2008 and March 31, 2009.

Mark Twain once said:  “The rule is perfect – in all matters of opinion our adversaries are insane.”  
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